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REASONS FOR JUDGMENT OF THE HONOURABLE
MADAM JUSTICE CONRAD

. INTRODUCTION

[1] This appeal concerns the proper application of Rule 244.1(1) of the Alberta Rules of Court
(the “Rules’). The question raised is whether a party to an action can extend the lawsuit by taking
aunilateral action, without the other party’s consent, when nothing has been previously done to
materially advance the action for five years or more.

[2] The appellant, Trout Lake Store Inc. (“Trout Lake”), unsuccessfully applied to strike a
counterclaim brought by the respondent, George Jadot (“ Jadot”), for want of prosecution. It now
appedls.

Il.1ISSUES
[3] Trout Lake advanced the following grounds of appeal:

1 The learned justice erred in concluding that Jadot, after doing nothing for
five years, could escape dismissal of its application by applying to compel
discoveries.

2. The learned justice erred in failing to review the master’s decision not to
dismiss the counterclaim pursuant to Rule 244.

[4] At the hearing of the appeal, argument focussed on the interpretation of Rule 244.1, and the
guestion of whether a party who hasfailed to do anything to materially advance an action for more
than five years can avoid the application of the Rule by taking amaterial step prior to an application
being made to dismiss.

[I1. DECISION

[5] The appeal isalowed and both Trout Lake' s claim and Jadot’ s counterclaim are dismissed
for want of prosecution.

[6] More than five years had passed without Jadot doing anything which materially advanced
the action. At that point, Trout Lake was entitled to a dismissal of the action, and that dismissal
could not be defeated by Jadot’ s attempt to advance the action without the consent or acquiescence
of Trout Lake.

[7] Trout Lakeagreed that it would beinequitableto leaveitsclaim extant whilestriking Jadot’ s
counterclaim.
IV.BACKGROUND
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A. TheFacts

[8] In 1995, the appellant, Trout Lake, sued the Canadian Imperial Bank of Commerce
(“CIBC"), and the respondents, Jadot, and George Jadot carrying on business as Red Earth Stores.
The dispute arose over asmall grocery store owned by Trout Lake where Jadot, through Red Earth,
had been empl oyed. Jadot defended and counterclaimed against Trout Lakeand itsshareholdersand
directors.

[9] Initialy, the parties seemed intent on pursuing their claims. Trout Lake filed its affidavit of
documents on June 11, 1996, and Jadot’ s affidavit of documents wasfiled on June 18, 1996. Trout
Lake then examined Jadot’ s co-defendant, CIBC, on October 24-25, 1996. Neither Jadot nor his
counsel were present at these discoveries, and no agreement was ever made that the product of these
discoveries could be used in Jadot’ s action.

[10] After thisinitial flurry of activity, however, all action in the litigation ceased. Trout Lake
discontinued against the CIBC in 1998. It did not discontinue against Jadot at the same time,
apparently because of the outstanding counterclaim, but it took no further steps to advance the
lawsuit. Jadot appeared to be taking the same approach until July 16, 2001, when, having secured
new counsel, he served an appointment for examination-for-discovery on Trout Lake.

[11] Trout Lake responded with surprise to this new interest in the counterclaim and refused to
attend for examination. It argued that morethan five yearshad passed since any steps had beentaken
on the counterclaim and that the action was now dead dueto Rule 244.1. In response, on September
11, 2001, Jadot filed an application to force attendance at examinations-for-discovery. Thiscaused
Trout Lake to bring an application to dismiss the counterclaim under Rules 244 and 244.1. Both
applications went before the master.

B. The Master’s Decision

[12] Themaster applied Filipchuk v. Ladouceur (2001), 277 AR 192,[2001] A.J. No.96 (C.A.),
and found that to successfully invoke Rule 244.1, the court must look back five yearsfrom the date
the noticeto dismisswasfiled to seeif anything had been done to materially advance the action. He
looked backwards from September 20, 2001, the date of the motion to dismiss, and concluded that
the motion to force attendance at discovery, filed on September 11, 2001, materially advanced the
action and Rule 244.1 did not apply. He found, as well, that the examinations-for-discovery of the
CIBC, conducted by Trout Lakein 1996, could be considered as stepsin the counterclaim, and that
this, too, materially advanced the action within the five-year period.

[13] Finally,themaster refused to strikethe claimunder Rule 244 as constituting an unreasonable
and unexplained delay on the basis that Trout Lake had not proven it had been prejudiced by the
delay. He dismissed Trout Lake's application and directed that examinations proceed.
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C. The Chamber s Judge' s Decision

[14] Trout Lake appealed the master’s decision to a justice in chambers. The chambers judge
agreed with the master that Rule 244.1 requires looking back five years from the date of the
application to dismiss. He concurred, therefore, with the master that the application of September
11, 2001 to compel attendance at examinations-for-discovery was a step that materially advanced
the action. He also agreed with the master that one could look at the steps taken by either party.

[15] Thelearnedjustice, however, disagreed with the master on one point. Hefound Trout Lake's
examination of the CIBC was not a step in Jadot’ s counterclaim. He held the counterclaim was an
independent action, and because Jadot did not participate or attend at the examinations of the CIBC,
nor enter into an agreement that he could use any of those examinations in the counterclaim, there
was nothing about those examinations that would advance Jadot’ s action.

[16] Intheend, the chambers judge concluded that Rule 244.1 did not apply. He also refused to
interfere with the master’ s exercise of discretion in refusing to dismiss the appeal under Rule 244
because there was no prejudice.
V. STANDARD OF REVIEW
[17] Theproper interpretation of the Rulesisamatter of law whichisreviewable on the standard
of correctness. The application of the Rules to a set of factsis a matter of mixed fact and law and
subject to the standard of palpable and overriding error.
VI. ANALYSIS
A. Thelnterpretation of Rule 244.1

[18] Thisappeal turns primarily on Rule 244.1(1) which reads:

Subject to Rule 244.2, where 5 or more years have expired from the time that

the last thing was done in an action that materially advances the action, the

Court shall, onthe motion of aparty to the action, dismissthat portion or part
of the action that relates to the party bringing the motion.

[19] Rule244.2 also applies on the facts of this case and provides:

Notwithstanding Rule 244 or 244.1, where in an action
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@ there are cross actions, or
(b) there isacounterclaim or a plea of set-off,

any order made under Rule 244 or 244.1 may be made subject to those terms
or directions that the Court considers necessary to prevent any substantial
injustice.

[20] Thefive-year deadline for action provided in Rule 244.1 was added to the Rulesin 1994 as
part of ageneral overhaul of the law dealing with the dismissal of actions for want of prosecution.
Prior to these changes, a party could bring an application to dismiss for want of prosecution if the
other party had not taken a “step” within a year. This prior legislation resulted in numerous
applications to extend the time for taking a step or to dismiss an action. Moreover, there was
uncertainty as to what constituted a “step” and what period of delay should justify dismissal.

[21] Theold rulewas extinguished and replaced with the right to bring an application to dismiss
inthe case of inordinate and inexcusable delay, disclosing serious prejudice, and arulethat provided
for the dismissal of an action where atime lapse of five years or more existed between “things’
donein the action.

[22] Theserule changeswere designed to expedite and bring finality to litigation. The new rules
avoid the frequent applications for extensions previously made under the old rules. Moreover, the
new rules add definition to the type of thing a party must do to preserve an action, namely, athing
that materially advances the action. In addition, the new rule provides some certainty as to the
outside time an action should ever lie dormant, namely, five years.

[23] Rule?244.1 quickly became known asthe “drop dead” rule. Its general effect was described
by this court in Petersen v. Kupnicki (1996), 187 AR 251, [1996] A.J. No. 862. Speaking for the
court, Chief Justice Fraser noted that the purpose of the new rule wasto impose afive-year limit on
delay. She held, at para. 3:

Thisdoes not mean, however, that aplaintiff now hasan unlimited period of
time within which to advance an action. Indeed, under [Rule 244.1(1)],
sometimes referred to as the “drop dead” Rule, this Court is mandatorily
obligedtodismissan actionif nothing that materially advancesthe action has
occurred within five years.

[24] Thiscourt expressed asimilar view in Morasch v. Alberta (2000), 250 A.R. 269, (2000), 75
Alta. L.R. (3d) 257. In that case, the court set out the principles to guide the interpretation and
application of Rule 244.1. Fruman J.A. noted that to invoke the rule an applicant needed to show
afive-year gap between “things’ done to materially advance the action. Provided this could be
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shown, the court was bound to dismiss the action once an application had been made. She stated,
at para. 5:

Theruleiswrittenin absolutetermsandismandatory: Peter sen v. Kupnicki
et al. ... Onceit is established that a“thing” has not been donein five years
to materially advance the action, the court “shall” dismiss the action. The
absence or presence of prejudiceto another party isnot aconsideration: Volk
v. 331323 Alta. Ltd. ... Similarly, the sterling reputation of the litigant, the
strength of his action or defence, and the justification for the delay are all
irrelevant to arule 244.1 application. Of course, although mandatory, arule
244.1 dismissal is not automatic. A party must apply to the court to trigger
the dismissal.

She characterized therule asa“five-year clock” [see para. 14], implying that once five years have
passed, time has run out. According to this logic, while the defendant still has the obligation of
bringing the application to dismiss, all the plaintiff can do to avoid dismissal of the action is show
that something has actually been doneto materially advance the action during the alleged five-year

gap.

[25] Neither of these cases, however, dealt with the specific situation where, after the five-year
period had passed, and before the other side had brought an application to dismiss, adelaying party
attempted to avoid the application of Rule 244.1 by unilaterally doing a “thing” to materially
advance the action. A panel of this court was faced with this factual situation in Filipchuk, supra.
In that case, the plaintiff noted the defendant in default after more than five years had passed since
a previous thing had been done in the lawsuit. An application was brought under Rule 244.1 to
dismisstheaction. Inabrief oral judgment, the panel held that the five-year period was calcul ated
by looking back from the date the application to dismisswasfiled. Thus, a“thing” done before the
application was filed, such as the noting in default, allowed the lawsuit to continue, even though
there was a gap of five years or more between previous “things’ done to materially advance the
action. The panel based this decision on the presumption that where there are two equally plausible
interpretations of a statute, the court should choose the one that preserves the right to litigate.

[26] It was argued before us that the decisions below were correct because Filipchuk allows a
lawsuit to continue, even after an extensive delay, provided the delaying party can do something
meaningful to advance the action before the other side brings an application under Rule 244.1.
Unfortunately, that interpretation creates a foot race to the courthouse, which was surely not the
intent of the Rule. Moreover, such an interpretation conflicts with the very purpose of the Rule
which isto encourage expeditious litigation.

[27] Filipchuk must be examined on its own facts. It was an application for default judgment.
Obvioudly, the fact that the defendant had taken no action to protect its rights by even filing a
defencemay have beeninfluential in determining that case. Filipchuk wasabrief oral judgment and
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| do not read it as alowing a delaying party to avoid the mandatory five-year rule by taking an
action before the other side files its application to dismiss.

[28] Inmy view, the Rules areintended to expedite litigation by giving the court adiscretion to
dismissan action for want of prosecution, in the appropriate circumstances. Rule 244.1 providesan
outside limit of five years during which a party must do some thing that materially advances an
action or the action shall be dismissed. Notwithstanding this mandatory language, the dismissal is
not automatic. A party must still apply for the dismissal. No doubt an application is formally
required to finalize the litigation and to ensure that there has been a five-year period without such
athing being done. In my view, the application also protects from the possibility of an injustice,
such aswould occur if aparty acquiescing in the delay or participating in the action after the five-
year period of inaction could seek to strike for want of prosecution.

[29] Forinstanceif, following afive-year period of inaction, the parties participated in extensive
examinations-for-discovery, exchanged expert reports, and obtained atrial date, striking the action
based on the previous five-year gap would be unfair and inequitable. There could be other less
obvious examples of where the non-delaying party may have acquiesced inthedelay. | am satisfied
that ajudge could refuse adismissal in such acase. Thereissome obligation onthe defending party
to make its application to dismiss on atimely basis.

[30] Thisinterpretation is consistent with Rule 244.2 which appliesin the case of cross-claims,
whereit is expressly noted that a court must ensure there is no substantial injustice. The potential
for injusticeisobviousin the case of counterclaimsand cross-claimswhere one party may be ready
for trial, but have to sit doing nothing while the other parties prepare. To dismissthat action would
be unfair.

[31] But |l am satisfied that once it is shown that there is a gap of five years or more between
meaningful things done to advance the litigation, the court is obliged to dismiss the action, subject
to the situation described. A delaying party cannot extend the five-year period referred to in Rule
244.1 by unilaterally taking an action before the application to dismissismade. Even so, the lawsuit
survives until an application is brought, and, in the appropriate circumstances, the application may
bedenied. If aparty, therefore, does nothing to enforceitsrightsunder Rule 244.1 on atimely basis,
and the opposing party continues to take meaningful steps outside the five-year gap, it may reach
a stage where the right to an automatic dismissal is lost. This will encourage a defendant to act
quickly and, at the same time, avoid the situation which occurred in this case, where the successful
party was the one who filed first at the courthouse.

[32] Thus, to the extent that there may be any lack of clarity in the case law regarding the
interpretation and application of Rule 244.1, | am of the view that the law, correctly stated in
Morasch, supportsdismissal of theactioninthiscase. In addition to the approach taken by thiscourt
in Morasch and Peter sen, this court was asked in Hnatiuk v. Shaw (1996), 193 AR 76, [1996] A.J.
No. 966, whether inaction, prior to the implementation of the rule in September of 1994, could be
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considered in calculating the five-year period. We held that it could, on the basis that the purpose
of the rule was to discourage delay in litigation. Similarly, in Howard v. Calgary (City) Police
Service (2001), 302 AR 266, [2001] A.J. No. 1374, Brooker J. conducted a comprehensive review
of the existing authorities. He concluded at para. 5, synthesizing these various cases, that “the
general idea behind the Rule is to encourage and mandate the timely pursuit of litigation.” All of
these authorities suggest the Rule is aimed at certainty and expeditious litigation. It was never
intended to allow a delaying party to preserve an action by extending the five-year period by
unilaterally doing a“thing” beforethe applicationisbrought. Rule 244.1 imposes afive-year, “drop
dead,” time line for the prosecution of alawsuit.

[33] In summary, | believe the appropriate approach on a 244.1 application to dismiss is as
follows:

1. The proceedings should be examined as at the date of the application
to dismiss for want of prosecution pursuant to Rule 244.1.

2. If at any time in the action there has been agap of five years or more
whereno “thing” has been doneto materially advancethe action, the
judge shall examine what has occurred since that five-year gap.

3. If the delaying party has not done a thing to materially advance the
action since the five-year gap, the action shall be dismissed, absent
agreement to the delay.

4. If the delaying party hasdone athing to materially advancethe action

after the five-year gap, and the other party objected and applied for
adismissal, the action shall be dismissed, absent any agreement to
the delay.

5. If thedelaying party hasdoneathing to materially advancetheaction
after the five-year gap, and the applicant has participated in that
thing, continued to participate in the action, or otherwise acquiesced
in the delay, the action shall continue, and the application for
dismissal refused.

These steps will avoid the foot race to the courthouse and it will encourage the party seeking to
process its claim to proceed in an expeditious manner throughout. At the same time, it will
encourage the non-delaying party to act in atimely basisand, at aminimum, to object to any further
action taken by the delaying party at the first opportunity.

B. Rule 244.2
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[34] Asnoted above, Rule244.2 dealswith crossclaimsand counterclaims. Rule244.2 iscreated
as an exception to the general rule set out in Rule 244.1. 1t specifically allows the court to prevent
injustice where the litigation is confused by related actions.

[35] Thefactsinthe present appeal are apposite. Trout Lake is seeking the dismissal of Jadot’s
counterclaim even though its action against Jadot is still alive. Trout Lake's action remains alive,
however, not because of athing done pursuing the claim against Jadot, but because of Trout Lake's
discovery of Jadot’ sco-defendant, the CIBC, aprocessthe chambersjudge held Jadot was precluded
from relying onin hisaction against Trout Lake. Thisis potentially unfair to Jadot. If the court did
not havethe power to remedy theinequity inherent inthiskind of situation, Rule 244.1 would create
injustice rather than remedy it.

C. The Application of Rules 244.1(1) and 244.2 to the Present Appeal

[36] | agree with the learned chambers justice that Trout Lake' s discovery of the CIBC did not
constitute athing that materially advanced the counterclaim. These were different actionsand there
was no agreement in place that allowed for Jadot to use the discovery of CIBC in the counterclaim.
Thus, on July 16, 2001, when Jadot served the appointment on Trout Lake, over five years had
passed since June 18, 1996, the date Jadot filed his affidavit of documents. As Trout Lake
immediately advised Jadot’s lawyer that it was taking the position that the action was dead under
Rule 244.1(1), there was no suggestion of acquiescence on Trout Lake's part.

[37] Heretheaction Trout Lake sought to have dismissed was a counterclaim. At thetime, Trout
Lake' s action against Jadot remained outstanding. Trout Lake made clear through Mr. Bellerose's
affidavit, filed in support of the applications below, that it had no further interest in pursuing its
action against Jadot. It may well create asubstantial injusticeto dismiss Jadot’ sclaimwhileleaving
Trout Lake's claim outstanding. Trout Lake agrees to adismissal of its claim against Jadot. Thus,
the proper disposition, under the circumstances, is to dismiss both actions and end the litigation.

[38] Although Jadot served his appointment with conduct money and brought an application to
dismiss (both being things that materially advance the action) these things were done after afive-
year period of inaction. He could not avoid dismissal simply because he did these things shortly
before the application to dismiss.

[39] Inmy view, the master and the chambersjudge erred in law in their interpretation of Rules
244.1 and 244.2.

[40] Given my decision above, it is unnecessary to discuss whether either the master or the
chambers judge erred in considering the possible application of Rule 244.

VIlI. CONCLUSION
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[41] The appeal isalowed and both the action and the counterclaim are dismissed.

APPEAL HEARD on MARCH 31, 2003,

REASONS FILED at EDMONTON, Alberta,
this 18th day of September, 2003

CONRAD JA.

| concur:

FRASER C.JA.

| concur:

PICARD JA.
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